


























































































































































































































2. A previous denial of records is reversed in total, or in part, and the
assessable costs are not substantial (e. g. $15.00 - $30.00).

6-104 Fee Assessment

a. Fees may not be used to discourage requesters, and to this end, FOIA fees are
limited to standard charges for direct document search, review (in the case of commercial
requesters) and duplication.

b. In order to be as responsive as possible to FOIA requests while minimizing
unwarranted costs to the taxpayer, Components shall adhere to the following procedures:

1. Analyze each request to determine the category of the requester. If the
Component determination regarding the category of the requester is different than that
claimed by the requester, the Component shall:

(1) Notify the requester that he should provide additional justification
to warrant the category claimed, and that a search for responsive records will not be
initiated until agreement has been attained relative to the category of the requester.
Absent further category justification from the requester, and within a reasonable period of
time (i. e., 30 calendar days), the Component shall render a final category determination,
and notify the requester of such determination, to include normal administrative appeal
rights of the determination.

(ii) Advise the requester that, notwithstanding any appeal, a search
for responsive records will not be initiated until the requester indicates a willingness to pay
assessable costs appropriate for the category determined by the Component.

2. Requesters must submit a fee declaration appropriate for the below
categories.

(i) Commercial. Requesters must indicate a willingness to pay all
search, review and duplication costs.

(ii)) Educational or Noncommercial Scientific Institution or News
Media. Requesters must indicate a willingness to pay duplication charges in excess of 100
pages if more than 100 pages of records are desired.

(iii) All Others. Requesters must indicate a willingness to pay
assessable search and duplication costs if more than two hours of search effort or 100 pages
of records are desired.

3. If the above conditions are not met, then the request need not be
processed and the requester shall be so informed.

4. In the situations described by subparagraphs 6-104, b.1. and 2., above,
Components must be prepared to provide an estimate of assessable fees if desired by the
requester. While it is recognized that search situations will vary among Components, and
that an estimate is often difficult to obtain prior to an actual search, requesters who desire
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estimates are entitled to such before committing to a willingness to pay. Should
Component estimates exceed the actual amount of the estimate or the amount agreed to by
the requester, the amount in excess of the estimate or the requester's agreed amount shall
not be charged without the requester's agreement.

5. No DoD Component may require advance payment of any fee; i. e.,
payment before work is commenced or continued on a request, unless the requester has
previously failed to pay fees in a timely fashion, or the agency has determined that the fee
will exceed $250.00. As used in this sense, a timely fashion is 30 calendar days from the
date of billing (the fees have been assessed in writing) by the Component.

6. Where a Component estimates or determines that allowable charges that
a requester may be required to pay are likely to exceed $250.00, the Component shall notify
the requester of the likely cost and obtain satisfactory assurance of full payment where the
requester has a history of prompt payments, or require an advance payment of an amount
up to the full estimated charges in the case of requesters with no history of payment.

7. Where a requester has previously failed to pay a fee charged in a timely
fashion (i. e., within 30 calendar days from the date of the billing), the Component may
require the requester to pay the full amount owed, plus any applicable interest, or
demonstrate that he or she has paid the fee, and to make an advance payment of the full
amount of the estimated fee before the Component begins to process a new or pending
request from the requester. Interest will be at the rate prescribed in 31 U. S. C. 3717
(reference (af)), and confirmed with respective Finance and Accounting Offices.

8. After all work is completed on a request, and the documents are ready for
release, Components may request payment before forwarding the documents if there is no
payment history on the requester, or if the requester has previously failed to pay a fee in a
timely fashion (i. e., within 30 calendar days from the date of the billing). In the case of the
latter, the previsions of subparagraph 6-104, b.7., above, apply. Components may not hold
documents ready for release pending payment from requesters with a history of prompt
payment.

9. When Components act under subparagraphs 6-104, 1 through 7, above,
the administrative time limits of the FOIA (i.e., 10 working days from receipt of initial
requests, and 20 working days from receipt of appeals, plus permissible extensions of these
time limits) will begin only after the Component has received a willingness to pay fees and
satisfaction as to category determination, or fee payments (if appropriate).

10. Components may charge for time spent searching for records, even if that
search fails to locate records responsive to the request. Components may also charge
search and review (in the case of commercial requesters) time if records located are
determined to be exempt from disclosure. In practice, if the Component estimates that
search charges are likely to exceed $25.00 it shall notify the requester of the estimated
amount of fees, unless the requester has indicated in advance his or her willingness to pay
fees as high as those anticipated. Such a notice shall offer the requester the opportunity to
confer with Component personnel with the object of reformulating the request to meet his
or her needs at a lower cost.
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c. Commercial Requesters. Fees shall be limited to reasonable standard charges for
document search, review and duplication when records are requested for commercial use.
Requesters must reasonably describe the records sought (see paragraph 1-507).

1. The term "commercial use" request refers to a request from, or on behalf
of one who seeks information for a use or purpose that furthers the commercial, trade, or
profit interest of the requester or the person on whose behalf the request is made. In
determining whether a requester properly belongs in this category, Components must
determine the use to which a requester will put the documents requested. Moreover, where
a Component has reasonable cause to doubt the use to which a requester will put the
records sought, or where that use is not clear from the request itself, Components should
seek additional clarification before assigning the request to a specific category.

2. When Components receive a request for documents for commercial use,
they should assess charges which recover the full direct costs of searching for, reviewing for
release, and duplicating the records sought. Commercial requesters (unlike other
requesters) are not entitled to two hours of free search time, nor 100 free pages of ;
reproduction of documents. Moreover, commercial requesters are not normally entitled to a
waiver or reduction of fees based upon an assertion that disclosure would be in the public
interest. However, because use is the exclusive determining criteria, it is possible to
envision a commercial enterprise making a request that is not for commercial use. It is also
possible that a non-profit organization could make a request that is for commercial use.
Such situations must be addressed on a case-by-case basis.

d. Educational Institution Requesters. Fees shall be limited to only reasonable
standard charges for document duplication (excluding charges for the first 100 pages) when
the request is made by an educational institution whose purpose is scholarly research.
Requesters must reasonably describe the records sought (see paragraph 1-507). The term
"educational institution" refers to a pre-school, a public or private elementary or secondary
school, an institution of graduate high education, an institution of undergraduate higher
education, an institution of professional education, and an institution of vocational
education, which operates a program or programs of scholarly research.

e. Non-Commercial Scientific Institution Requesters. Fees shall be limited to only
reasonable standard charges for document duplication (excluding charges for the first 100
pages) when the request is made by a non-commercial scientific institution whose purpose
is scientific research. Requesters must reasonably describe the records sought (see
paragraph 5-107). The term "non-commercial scientific institution" refers to an institution
that is not operated on a "commercial” basis as defined in subparagraph 6-104, c., above,
and which is operated solely for the purpose of conducting scientific research, the results of
which are not intended to promote any particular product or industry.

f. Components shall provide documents to requesters in subparagraphs 6-104, d.
and e., above, for the cost of duplication alone, excluding charges for the first 100 pages. To
be eligible for inclusion in these categories, requesters must show that the request is being
made under the auspices of a qualifying institution and that the records are not sought for .
commercial use, but in furtherance of scholarly (from an educational institution) or
scientific (from a non-commercial scientific institution) research.
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g. Representatives of the news media. Fees shall be limited to only reasonable
standard charges for document duplication (excluding charges for the first 100 pages) when
the request is made by a representative of the news media. Requesters must reasonably
describe the records sought (see paragraph 1-507).

1. The term "representative of the news media" refers to any person actively
gathering news for an entity that is organized and operated to publish or broadcast news to
the public. The term "news" means information that is about current events or that would
be of current interest to the public. Examples of news media entities include television or
radio stations broadcasting to the public at large, and publishers of periodicals (but only in
those instances when they can qualify as disseminators of "news") who make their products
available for purchase or subscription by the general public. These examples are not meant
to be all-inclusive. Moreover, as traditional methods of news delivery evolve (e. g.,
electronic dissemination of newspapers through telecommunications services), such
alternative media would be included in this category. In the case of "freelance" journalists,
they may be regarded as working for a news organization if they can demonstrate a solid
basis for expecting publication through that organization, even through not actually
employed by it. A publication contract would be the clearest proof, but Components may
also look to the past publication record of a requester in making this determination.

2. To be eligible for inclusion in this category, a requester must meet the
criteria in subparagraph 6-104, g.1., above, and his or her request must not be made for
commercial use. A request for records supporting the news dissemination function of the
requester shall not be considered to be a request that is for a commercial use. For example,
a document request by a newspaper for records relating to the investigation of a defendant
in a current criminal trial of public interest could be presumed to be a request from an
entity eligible for inclusion in this category, and entitled to records at the cost of
reproduction alone (excluding charges for the first 100 pages).

3. "Representative of the news media" does not include private libraries,
private repositories of Government records, or middlemen, such as information vendors or
data brokers.

h. All Other Requesters. Components shall charge requesters who do not fit into
any of the above categories, fees which recover the full direct cost of searching for and
duplicating records, except that the first two hours of search time and the first 100 pages of
duplication shall be furnished without charge. Requesters must reasonably describe the
records sought (see paragraph 1-507). Requests from subjects about themselves will
continue to be treated under the fee provisions of the Privacy Act of 1974 (reference (af)),
which permit fees only for duplication. Components are reminded that this category of
requester may also be eligible for a waiver or reduction of fees if disclosure of the
information is in the public interest as defined under subparagraph 6-103, a., above. (See
also subparagraph 6-104, c.2.).

6-105 Aggregating Requests

Except for requests that are for a commercial use, a Component may not charge for
the first two hours of search time or for the first 100 pages of reproduction. However, a
requester may not file multiple requests at the same time, each seeking portions of a
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document or documents, solely in order to avoid payment of fees. When a Component
reasonably believes that a requester or, on rare occasions, a group of requesters acting in
concert, is attempting to break a request down into a series of requests for the purpose of
avoiding the assessment of fees, the agency may aggregate any such requests and charge
accordingly. One element to be considered in determining whether a belief would be
reasonable is the time period in which the requests have occurred. For example, it would be
reasonable to presume that multiple requests of this type made within a 30 day period had
been made to avoid fees. For requests made over a longer period; however, such a
presumption becomes harder to sustain and Components should have a solid basis for
determining that aggregation is warranted in such cases. Components are cautioned that
before aggregating requests from more than one requester, they must have a concrete basis
on which to conclude that the requesters are acting in concert and are acting specifically to
avoid payment of fees. In no case may Components aggregate multiple requests on
unrelated subjects from one requester.

6-106 Effect of the Debt Collection Act of 1982 (P.L. 97-365).

The Debt Collection Act of 1982 (P.L. 97-365) provides for a minimum annual rate of
interest to be charged on overdue debts owed the Federal Government. Components may
levy this interest penalty for any fees that remain outstanding 30 calendar days from the
date of billing (the first demand notice) to the requester of the amount owed. The interest
rate shall be as prescribed in 31 U. S. C. 3717 (reference (ae)). Components should verify
the current interest rate with respective Finance and Accounting Offices. After one
demand letter has been sent, and 30 calendar days have lapsed with no payment,
Components may submit the debt to respective Finance and Accounting Offices for
collection pursuant to the Debt Collection Act of 1982.

6-107 Computation of Fees

The fee schedule in this Chapter shall be used to compute the search, review (in the
case of commercial requesters) and duplication costs associated with processing a given
FOIA request. Costs shall be computed on time actually spent. Neither time-based nor
dollar-based minimum charges for search, review and duplication are authorized.

Section 2
COLLECTION OF FEES AND FEE RATES
6-200 Collection of Fees

Collection of fees will be made at the time of providing the documents to the
requester or recipient when the requester specifically states that the costs involved shall be
acceptable or acceptable up to a specified limit that covers the anticipated costs. Collection
of fees may not be made in advance unless the requester has failed to pay previously
assessed fees within 30 calendar days from the date of the billing by the DoD Component,
or the Component has determined that the fee will be in excess of $250 (see paragraph 6-
104).
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6-201 Search Time

a. Manual Search

Type Grade Hourly
Rate($)
Clerical E9/GS8 and below 12
Professional 01-06/GS9-GS/GM15 25
Executive 07/GS/GM16/ES1 and above 45

b. Computer Search

Computer search is based on direct cost of the central processing unit,
input-output devices, and memory capacity of the actual computer configuration. The
salary scale (equating to paragraph a. above) for the computer operator/programmer
determining how to conduct and subsequently executing the search will be recorded as part
of the computer search.

6-202 Duplication

Type Cost per Page (¢)

Pre-Printed material 02

Office copy 15

Microfiche 25

Computer copies (tapes or printouts) Actual cost of duplicating the tape or
printout (includes operator's time and
cost of the tape)

6-203 Review Time (in the case of commercial requesters)

Type Grade Hourly
Rate($)
Clerical E9/GS8 and below 12
Professional 01-06/GS9-GS/GM15 25
Executive 07/GS/GM16/ES1 and above 45

6-204 Audiovisual Documentary Materials

Search costs are computed as for any other record. Duplication cost is the actual
direct cost of reproducing the material, including the wage of the person doing the work.
Audiovisual materials provided to a requester need not be in reproducible format or quality.

6-205 Other Records

Direct search and duplication cost for any record not described above shall be
computed in the manner described for audiovisual documentary material.

75




6-206 Costs for Special Services

Complying with requests for special services is at the discretion of the Components.
Neither the FOIA, nor its fee structure cover these kinds of services. Therefore,
Components may recover the costs of special services requested by the requester after
agreement has been obtained in writing from the requester to pay for one or more of the
following services:

a. Certifying that records are true copies.
b. Sending records by special methods such as express mail, etc.

Section 3
COLLECTION OF FEES AND FEE RATES FOR TECHNICAL DATA
6-300 Fees for Technical Data

a. Technical data, other than technical data that discloses critical technology with
military or space application, if required to be released under the FOIA, shall be released
after the person requesting such technical data pays all reasonable costs attributed to
search, duplication and review of the records to be released. Technical data, as used in this
Section, means recorded information, regardless of the form or method of the recording of a
scientific or technical nature (including computer software documentation). This term does
not include computer software, or data incidental to contract administration, such as
financial and/or management information. DoD Components shall retain the amounts
received by such a release, and it shall be merged with and available for the same purpose
and the same time period as the appropriation from which the costs were incurred in
complying with request. All reasonable costs as used in this sense are the full costs to the
Federal Government of rendering the service, or fair market value of the service, whichever
is higher. Fair market value shall be determined in accordance with commercial rates in
the local geographical area. In the absence of a known market value, charges shall be
based on recovery of full costs to the Federal Government. The full costs shall include all
direct and indirect costs to conduct the search and to duplicate the records responsive to the
request. This cost is to be differentiated from the direct costs allowable under Section 2 of
this Chapter for other types of information released under the FOIA.

b. Waiver. Components shall waive the payment of costs required in subparagraph
6-300, a., above, which are greater than the costs that would be required for release of this
same information under Section 2 of this Chapter if:

1. The request is made by a citizen of the United States or a
United States corporation, and such citizen or corporation certifies that the technical data
requested is required to enable it to submit an offer, or determine whether it is capable of
submitting an offer to provide the product to which the technical data relates to the United
States or a contractor with the United States. However, Components may require the
citizen or corporation to pay a deposit in an amount equal to not more than the cost of
complying with the request, which will be refunded upon submission of an offer by the
citizen or corporation;
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2. The release of technical data is requested in order to comply
with the terms of an international agreement; or,

3. The Component determines in accordance with subparagraph
6-103, a., above, that such a waiver is in the interest of the United States.

c. Fee Rates
1. Search Time

(1) Manual Search

Type Grade Hourly Rate ($)
Clerical E9/GS8 and below 13.25
(Minimum Charge) 8.30

Professional and Executive (To be established at actual hourly rate
prior to search. A minimum charge will be established at 1/2 hourly rates)

(i1)) Computer search is based on the total cost of the central
processing unit, input-output devices, and memory capacity of the actual computer
configuration. The wage (based upon the scale in subparagraph 6-300, c.1. (i), above) for
the computer operator and/or programmer determining how to conduct, and subsequently
executing the search will be recorded as part of the computer search.

2. Duplication

Type Cost
Aerial photographs, specifications, permits, $2.50
charts, blueprints, and other technical

documents

Engineering data (microfilm)

a. Aperture cards

(i) Silver duplicate negative, per card .75
When key punched and verified, per card ' .85
(il) Diazo duplicate negative, per card .65
When key punched and verified, per card 75
b. 35mm roll film, per frame .50
¢. 16mm roll film, per frame .45
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d. Paper prints (engineering drawings), 1.50

each
e. Paper reprints of microfilm indices, each .10
3. Review Time
Type Grade Hourly Rate ($)
Clerical E9/GS8 and below 13.25
(Minimum Charge) 8.30

Professional and Executive (To be established at actual hourly rate

prior to review. A minimum charge will be established at 1/2 hourly rates)

d. Other Technical Data Records

Charges for any additional services not specifically provided subparagraph 6-

300, c., above, consistent with DoD Instruction 7230.7 (reference (r)), shall be made by
Components at the following rates:

Or Wb

Minimum charge for office copy (up to six images) .......c.ccoevverievirernereciceciinienne $3.50
Each additional ImMage .........cccoieeiiieeiieieecereeeee et e e eee e e e ee s saae e anas .10
Each typewritten Page .......ccooieeieiciieeeecceee et 3.50
Certification and validation with seal, each.........cccceeovrevieeeieireriinicicineee 5.20
Hand-drawn plots and sketches, each hour or fraction thereof..................c......... 12.00
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Item 10(a)

Availability of Records

(New categories or segregable portions of records now being revealed.)

POW/MIA documents continue to be available at the Library of Congress, and the
National Archives and Records Administration.
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Item 10(b)

Calendar Year Costs and Fees Collected

OSD/JS
Dept Army
Dept Navy
Dept Air Force
DCAA
DFAS

DIA

DIS

DISA

DLA

|pMA

DNA

NRO
NSA/CSS
OIG, DOD

$10,122,004.77
$7,641,319.73
$7,553,215.00
$193,462.78
$283,951.25
$320,165.00
$98,196.25
$132,233.75
$1,388,768.00
$231,247.76
$301,323.98
$676,041.75
$952,823.75
$315,063.30
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$2,857,711.29

$52,457.75
$349,261.73
$361,214.41
$160,414.00
$7,093.02
$9,031.00
$3,369.00
$224.90
$5,339.10
$123,940.00
$1,690.87
$3,436.12
$5,037.50
$5,224.15
$694.04
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Item 10(c)

Time Limit Extensions

Comp yeat iC 3 al
OSD/J 203 43 1,313 0 1,559
Dept Army 313 189 63 0 565
Dept Navy 47 1,103 20 2 1,172
Dept Air Force 75 1,017 410 0 1,502
DCAA 1 1 1 0 3
DFAS 4 32 3 0 39|
DIA 50 390 82 0 522
DIS 51 2 0 (] 53
DISA 0 67 0 0 67
DLA 317 158 145 0 620
DMA 21 88 40 0 149!
DNA 4 27 52 0 83
NRO 10 15 25 0 5o|
NSA/CSS 0 467 52 0 519
OIG, DOD 121 231 23 0 375
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