





















































































































































Item 5(c)

Other Reasons Cited on Appeal Determinations
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* Types of Categories

L. Transferred Appeal

2. Lack of Records

3. Failure of Requester to Reasonably Describe Record

4. Other Failures by Requester to Comply with Published Rules and/or Directives
5. Request Withdrawn by Requester

6. Not an Agency Record

(See page 8 for full description of "other reasons".)
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Item 6

Appeal Denial Authorities by Participation

Name Rank Title Number
: of
Instances
OSD/S
Williams, Pete Civ Assistant Secretary of Defense (Public 13
Affairs)
Taylor, Robert W. Civ Principal Deputy Assistant Secretary of 4
Defense (Public Affairs)
DEPARTMENT OF THE ARMY
Grayson, William E. Civ  Principal Deputy General Counsel, Office of 59
the Army General Counsel
Gamboa, Anthony H. Civ Deputy General Counsel (Acquisition), Office 19
of the Army General Counsel
Peck, Darrell L. Civ.  Deputy General Counsel (Military & Civil 41
Affairs), Office of the Army General Coun-
sel
Reres, Matt Civ  Deputy General Counsel (Fiscal Law & Pol- 16
icy), Office of the Army General Counsel
Taylor, Thomas W. Civ Deputy General Counsel (Installations & 37
Operations), Office of the Army General
Counsel
DEPARTMENT OF THE NAVY
Beach, C. P. Civ  Principal Deputy General Counsel 25
Wilcox, H. J. Civ Deputy General Counsel (Logistics) 25
McCoy, D. F. CAPT Assistant JAG (Civil Law) 123
Geer, J. J., Jr. CAPT Principal Deputy Assistant JAG (Operations 3
& Management)
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McBride, R. M. COL  Acting Assistant JAG (General Law)
DEPARTMENT OF THE AIR FORCE

Davidson, William A. Civ Deputy Administrative Assistant to the Sec-
» retary of the Air Force

McCormick, Robert J. Civ Administrative Assistant to the Secretary of
’ the Air Force

DEFENSE FINANCE AND ACCOUNTING SERVICE

Davidson, William A. Civ Deputy Administrative Assistant, Office of
the Secretary of the Air Force

DEFENSE INTELLIGENCE AGENCY

Clift, A. Denis Civ Chief of Staff
Prombain, Louis Civ Acting Executive Director
Nagy, Dennis M. Civ Executive Director

DEFENSE INVESTIGATIVE SERVICE

Donnelly, John F. Civ Director
DEFENSE LOGISTICS AGENCY
McCausland, Charles Lt Gen Director

NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE
Prestel, Robert L. Civ Deputy Director
OFFICE OF THE INSPECTOR GENERAL, DOD

Silverstein, Morris B. Civ Assistant Inspector General for Criminal
Investigation Policy & Oversight

Whitlock, Stephen A. Civ Director, Inspections Directorate

Lutsch, Nicholas T. Civ Assistant Inspector General for Administra-
tion & Information Management
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Item 7

Court Opinions and Actions Taken .

OSD/JS
None
DEPARTMENT OF THE ARMY

Carney v. CIA, No. 88-0602-MRP, C.D. CA, 15 Feb 91. Plaintiff sought documents
concerning the alleged capture, torture, and execution of her father (James F. Carney)
by members of Honduran armed forces in September 1983. The government withheld
the documents under FOIA exemption 1. On 15 February 1991, the district court
adopted the findings of the Magistrate and granted the government’s motion for
summary judgment.

Hudson v. Department of the Army, No. 87-01114, D.C. Cir., 26 Feb 91. Plaintiff,

an insurance agent, sought release of a computer tape with name, address, and other

information about all active motor vehicle registrants in Europe. The Army withheld

disclosure consistent with policy not to release unit addresses for personnel assigned .
to units that are sensitive, routinely deployable, or stationed overseas. On 26 ‘
February, the Court of Appeals, District of Columbia Circuit Court, affirmed the

district court’s reliance on FOIA exemption 6, to deny plaintiff’s demand for the

documents. The court accepted the Army’s argument that release of the information

would be a clearly unwarranted invasion of privacy because of the terrorism threat

faced by overseas soldiers.

Myles-Pirzada v. Department of the Army, No. 91-1080, D.D.C., filed 13 May 91.
FOIA suit arising out of plaintiff’s request for redacted portions of a National Guard
Bureau Inspector General’s report about plaintiff’s involuntary transfer to an inactive
status. Plaintiff was a major in the District of Columbia National Guard. The
Inspector General redacted the report based on FOIA exemption 5. During the
litigation, the Army learned that the District of Columbia National Guard Inspector
General read plaintiff portions of the withheld documents. The Army subsequently
released those documents to plaintiff. The Army’s motion for summary judgment for
the remaining documents is pending.

National Guard Association v. National Guard Bureau, No. 91-0673, D.D.C,, filed 1
Apr 91. Plaintiff requested roster or magnetic tape listing name, pay grade, home
address or unit and installation of every officer in the Army and Air National Guard
residing in the United States. Based on decision in Schwaner v. Department of the Air
Force, the government released the requested information and plaintiff dismissed its
lawsuit.
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Providence Journal Co. v. Department of the Army, No. 91-0255, D. RI, 12 Dec 91.

Plaintiffs, a newspaper and one of its reporters sues for release of redacted portions
of Army Inspector General Report of Investigation into misconduct by senior officers
in the Rhode Island National Guard. The Army filed a motion for summary judgment,
arguing that it properly withheld the documents under FOIA exemptions 5, 6, and
7(C). Plaintiffs filed their own motion for summary judgment. On 12 Dec 91, the
district court granted in part and denied in part the cross motions for summary
judgment, ordering the Army to disclose most of the withheld documents. The Army

will appeal.

Scheer v. Stone, No. CIV91-0150, D. ID, filed 24 Apr 91. FOIA lawsuit arising out
of plaintiff’s request for redacted parts of a Safety Accident Board Investigation into
the crash of a UH-1H helicopter, which injured plaintiff and killed the remaining
crewmen. The Army withheld the findings and recommendations of the safety board
and the autopsies of the deceased crewmen based on FOIA exemptions 5 and 6. The
Army filed for summary judgment in September 1991. Its motion is pending.

Schok D/B/A Flowline Alaska v. Department of the Army, No. F90-022, D. AK, filed 3
May 90. Plaintiff is a contractor who completed the conversion of a building at Fort
Wainwright from quarters for hospital staff into hospital administration offices.
Plaintiff requested numerous documents under the FOIA pertaining to the contract.

the Army released all but two documents, a one-page document containing hand-written
calculations and a two-page internal memo. These two documents related to
government estimates for delays in the performance of the contract, and until plaintiff
presented a properly certified contract claim, the contracting officer did not want to
prematurely reveal his estimates and forfeit his bargaining position. Upon submission
of a properly certified claim on 17 June 1991, the Army released the documents to
plaintiff. The Army has now moved to dismiss the case as moot.

Weinstock v. Department of the Army, No. 91-1733, D.D.C., 12 Sep 91. FOIA suit
arising out of plaintiff’s request of 14 June 1991 for documents related to Army
General Counsel opinion regarding incremental funding of fixed-price contracts.
Plaintiff did not receive a timely response to his request and promptly filed suit. The
Army sought an "QOpen America stay". The court dismissed the case without prejudice
pending plaintiff’s exhaustion of administrative remedies.

DEPARTMENT OF THE NAVY

Capitol Industries, Inc. v. Garrett, CA No 91-320-N, U. S. District Court, ED VA,
Norfolk Div. A reverse FOIA lawsuit was filed on 28 May 91 in response to an 8 May
91 decision by the Principal Deputy General Counsel granting an appeal by Steven
Fellman, Esquire on behalf of the National Organization of Theatre Owners (NATO) to
release portions of a Norfolk Naval Base concession contract with R. C. Theatres
(Capitol Industries). The order of dismissal of 22 Aug 91 required the Office of
General Counsel to reconsider the appeal. After reconsideration, the Deputy General
Counsel (Logistics) partially denied the appeal on 27 Nov 91.
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Colonial Trading Corp. v. Department of the Navy, D.C. CA No. 87-1406 GHR, Judge
Revercomb. The Memorandum Decision and Order dated 5 Apr 90 granted Navy’s
Motion for Summary Judgment. The court held that Navy was entitled to rely upon
exemption (b)(3) - 10 USC 130 and the Arms Export Control Act to withhold
unclassified technical data. The court also rejected Plaintiff’s arguments that 15 USC
637b requires release of MK-46 torpedo technical data since Plaintiff only builds spare
parts for torpedoes, not entire torpedoes or that Plaintiff is an alternative responsible
source under the Competition in Contracting Act. On 26 Oct 90, Plaintiff appealed the
judgment of the court to the U. S. Court of Appeals for the District of Columbia.

The Plaintiff withdrew its appeal on 19 Feb 91.

Kirk Brothers Mechanical Contractors, Inc. v. Department of the Navy, U. S. District
Court, Eastern District of Pennsylvania, CA No. 90-0486, U. S. Court of Appeals,
Third Circuit, 90-1564. The Northern Division, Naval Facilities Engineering Command
had an injunctive and declaratory relief case filed on 23 Feb 90 on the theory of
violation of the Administrative Procedures Act, 5 U. S. C. 701 et. seq. The suit also
alleged violations of rights to free speech, and petitioned the courts for redress and
due process under the 1st and 5th amendments of the U. S. Constitution. The motion
filed on 19 Mar 90 requested the court to enjoin the Navy from withholding records
requested under FOIA, to order immediate production of the documents, and to assess
attorney’s fees and costs as a result of untimely processing of a FOIA request for
information relating to five contracts. On 12 Jun 90, a court order was issued
dismissing Plaintiff’s motion for sanctions. On 26 Jun 90, the court issued an order
dismissing the case for lack of subject matter jurisdiction. On 24 Jul 90, Kirk
Brothers filed a Notice of Appeal to the Third Circuit Court of Appeals. On 18 Jan
91, the Third Circuit Court of Appeals issued a judgment order affirming the lower
court’s decision.

Project on Military Procurement v. Department of the Navy, D.C. CA No. 88-2130,
Judge Stanley Sporkin. Memorandum Opinion dated 10 Apr 89 granted Plaintiff’s
Motion for Summary Judgment resulting in granting Plaintiff’s request for the fee
waiver because "the information sought can contribute to the public understanding.”
The court order dated 7 May 91 awarded to Plaintiff its attorney’s fees and expenses
in an amount over $10,000.

Caryl A. Potter ITI, Esquire v. Department of the Navy, CA No. 88-1850 GHR, Judge
Revercomb. This was an Open America case. The case was dismissed on 12 Mar 91
after the Naval Sea Systems Command processed the four requests. The Stipulation of
Dismissal was made without prejudice, with each party to bear its own costs and
attorney’s fees.

Falzone v. Department of the Navy, CA No. 85-3862, D.C. Circuit. Pro se Plaintiff
sought list of all Marine officers transferring to Pensacola, Florida, from overseas or
from deployable service units. Government Motion for Summary Judgment was
granted on the grounds that the requested lists were exempt from release under
exemption (b)(6) - personal privacy. Final district court decisions were entered on 21
Nov 86, but stayed as a result of Washington Post v. U. S. Department of State.
Supplemental brief was filed on 23 Jul 90. Case was dismissed on 3 Jun 91 since the
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plaintiff failed to respond to the court ordered briefing and never met deadlines and
order to show cause.

Jill E. Cragin v. U. S. Navy, CA No. 90-0115P, D. ME. In 1969, Plaintiff’s daughter
suffered from meningitis and neurological impairment. Lawsuit was filed in 1985, bqt
was deemed time-barred by the Federal Judge. A Tort Claim Litigation investigation in
anticipation of litigation was performed. Plaintiff received most of the investigation
under FOIA, except for Medical Quality Assurance reports and certain privacy matters
documents. Release of information made on 30 Jul 90. Submission of declarations
made on 1 Oct 90. Government Motion to Dismiss was granted due to mootness (i.
e., Government release all requested documents). Case was dismissed on 14 Mar 91.

Richard D’Aleo v. U. S. Navy, CA No. 89-2347. D.D.C. Alleged former
counterintelligence agent sought release of a non-disclosure agreement he says he
executed with the Naval Investigative Service in 1983. FOIA/PA request was denied on
26 Aug 87. Plaintiff seeks release of records or declaratory relief, declaring that the
non-disclosure agreement, if any, non-binding, and injunctive relief (enjoining
enforcement or threatened enforcement of any non-disclosure agreement). In Mar 90,
Plaintiff committed suicide. Plaintiff moved to substitute. Navy filed opposition on
20 Sep. 90. Dismissal granted on 15 Apr 91, as Plaintiff did not file appeal within
allowed time.

McDonnell v. United States. CA No. 88-362(HET), D.N.J. Plaintiff requested
documents from FBI relating to the sinking of the SS MORRO CASTLE in 1934. FBI
referred the case to the Naval Military Personnel Command (NMPC). NMPC released
some documents and referred the remainder of the case to the Naval Investigative
Service Command (NISCOM). NISCOM redacted some information under exemptions
(b)(7)(C) - personal privacy and (b)(7)(D) - confidential source. Plaintiff’s appeal for
redacted information was denied. Plaintiff later requested additional documents from
NISCOM. None were available. Plaintiff filed suit for previously denied information
and information he feels NISCOM should hold. Motion for Summary Judgment
granted on 6 Sep 91.

DEPARTMENT OF THE AIR FORCE

Howard, David L. v. Secretary of the Air Force, et. al., USDC WD, TX Civ. No.
SA-89-CA-1008. Plaintiff requested copies of all outdated Code of Federal Regulations
(CFR). On 30 November 1990, defendants filed a motion to dismiss or in the
alternative for summary judgment. Defendants state the requested materials (CFRs) are
not agency records obtainable under the FOIA. On 11 December 1990, plaintiff (David
L. Howard) filed an opposition and a cross-motion for summary judgment seeking
injunctive relief based upon defendants’ refusal to provide him with outdated copies of
the CFRs. Both parties agreed to proceed before a magistrate. On 13 July 1991,
plaintiff requested production of documents. On 7 August 1991, defendants requested
that discovery be stayed pending decision on the motions for dismissal. Court denied
defendants’ motion to stay discovery. On 2 October 1991, defendants’ motion to
dismiss was granted.
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NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE

Frederick Bauer v. DoD, et al., Civ. No. Y-91-1182 D. MD, 3 May 91. In this case,
the plaintiff sought a writ of mandamus from the District Court to compel NSA to
process his request under the FOIA/PA for records on himself. NSA submitted a
declaration which was filed with the court and on 7 Nov 91, the court found the
petitioner’s claim to be moot.

Brad Carter v. NSA and CIA, Civ. No. 91-3532-WDK(Kx) C. D. CA, 28 Jun 91. This
lawsuit arose from the alleged failure of NSA and CIA to respond to plaintiff’s
requests under the FOIA/PA. Both defendants submitted sworn affidavits in support
of a motion to dismiss and on 23 Oct 91, the court dismissed the case with prejudice.

Grove v. Central Intelligence Agency, et al., Civ. No. 89-0090-SSH D.D.C, Feb 89. A
Philadelphia policeman sought disclosure of NSA records associated with a 1980 arrest
he made in Philadelphia for possession of explosives. In 1991, the United States filed
an NSA declaration that a search found no records and moved for summary judgment,
which is still pending.

Ray Lindsey v. NSA, Civ. No. JFM-87-1564 D. MD, 4 Dec 87. Plaintiff filed suit
seeking records on himself and various subjects, including the salvage of a Russian sub
and the Glomar Explorer. The government was granted summary judgment by the
district court in July 1991 and Lindsey filed a notice of appeal on 12 Aug 91.
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Item 8

FOIA Implementation Rules or Regulations

COMPONENT DOCUMENT IDENTIFICATION CFR. REF.
OSD/IS "DoD Freedom of Information Act 32 CFR 286, as amd
(FOIA) Program" by FR Vol 55, No.
248, 26 Dec 90; and
FR Vol 56, No. 89, 8
May 91
DEPT ARMY "Release of Information and Records 32 CFR 518, as amd
from Army Files" by FR Vol 56, No.
211,31 Oct 91
DEPT NAVY "Availability of Department of Navy 32 CFR 701, as amd
Records and Publication of Department of by FR Vol 56, No.
the Navy Documents Affecting the Public" 247, 24 Dec 91
DEPT AIR "Air Force Freedom of Information Act 32 CFR 806, as amd
FORCE Program" by FR Vol 48, No.
69, 8 Apr 83 (Pending
Revision)
DCAA "Defense Contract Audit Agency (DCAA) 32 CFR 290, as amd
Freedom of Information Act Program" by FR Vol 56, No.
190, 1 Oct 91; and
FR Vol 56, No. 216,
7 Nov 91
DIA "Defense Intelligence Agency (DIA) Free- 32 CFR 292, as amd

dom of Information Act"
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by FR Vol 53, No.
128, 5 Jul 88, and FR
Vol 56, No. 206, 24
Oct 91 (Pending Revi-
sion)




COMPONENT

DOCUMENT IDENTIFICATION

CFR. REF.

DIS

DISA

DILA

DMA

DNA

NSA/CSS

OIG/DOD

"Defense Investigative Service Freedom of
Information Practices”

"Defense Communications Agency (DCA)
Freedom of Information Act Program"

"Defense Logistics Agency (DLA) Freedom

of Information Act Program"

"Defense Mapping Agency (DMA) Freedom
of Information Act (FOIA) Program"

"Defense Nuclear Agency (DNA) Freedom
of Information Act Program"

"Public Access to Records"

"Office of the Inspector General Freedom
of Information Act Program"
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32 CFR 298b, as amd
by FR Vol 53, No.
185, 23 Sep 88
(Pending Revision)

32 CFR 287, as amd
by FR Vol 55, No.
151, 6 Aug 90 (Pend-
ing Revision)

32 CFR 1285, as amd
by FR Vol 56, No.
242, 17 Dec 91

32 CFR 286i and
293, as amd by FR
Vol 56, No. 111, 10
Jun 91; and FR Vol
56, No. 227, 25 Nov
91

32 CFR 291, as amd
by FR Vol 56, No.
46, 8 Mar 91 (Pending
Revision)

32 CFR 299, as amd
by FR Vol 56, No.
72, 15 Apr 91

32 CFR 295, as amd
by FR Vol 56, No.
190, 1 Oct 91




Item9

Fee Schedule and Fees Collected

The fee schedule on pages 58 through 72, reprinted from Chapter VI, DoD
Regulation 5400.7-R, October 1990, with Change 1, May 10, 1991, establishes
standard costs collectable by Department of Defense Agencies.

$1,593,410.78 was collected from the public for making records available during
the year 1991 (see item 10(b), page 74 for agency totals).




CHAPTER VI

FEE SCHEDULE
Section 1
GENERAL PROVISIONS
6-100 Authorities

The Freedom of Information Act (5 U.S.C. 552), as amended; by the Freedom
of Information Reform Act of 1986; the Paperwork Reduction Act (44 U.S.C. 35);
the Privacy Act of 1974 (5 U.S.C. 552a); the Budget and Accounting Act of 1921 (31
U.S.C. 1 et. seq.); the Budget and Accounting Procedures Act (31 U.S.C. 67 et. seq.);
the Defense Authorization Act for FY 87, Section 954, (P.L. 99-661), as amended by
the Defense Technical Corrections Act of 1987 (P.L. 100-26).

6-101 Application

a. The fees described in this Chapter apply to FOIA requests, and conform to
the Office of Management and Budget Uniform Freedom of Information Act Fee
Schedule and Guidelines. They reflect direct costs for search, review (in the case of
commercial requesters); and duplication of documents, collection of which is permitted
by the FOIA. They are neither intended to imply that fees must be charged in .
connection with providing information to the public in the routine course of business, -
nor are they meant as a substitute for any other schedule of fees, such as DoD
Instruction 7230.7 (reference (r)), which does not supersede the collection of fees
under the FOIA. Nothing in this Chapter shall supersede fees chargeable under a statute
specifically providing for setting the level of fees for particular types of records. A
"statute specifically providing for setting the level of fees for particular types of
records” (5 U.S.C. 552 (a)(4)(a)(vi) means any statute that enables a Government
Agency such as the Government Printing Office (GPO) or the National Technical
Information Service (NTIS), to set and collect fees. Components should ensure that
when documents that would be responsive to a request are maintained for distribution
by agencies operating statutory-based fee schedule programs such as the GPO or NTIS,
they inform requesters of the steps necessary to obtain records from those sources.

b. The term "direct costs" means those expenditures a Component actually
makes in searching for, reviewing (in the case of commercial requesters), and duplicating
documents to respond to an FOIA request. Direct costs include, for example, the
salary of the employee performing the work (the basic rate of pay for the employee
plus 16 percent of that rate to cover benefits), and the costs of operating duplicating -
machinery. These factors have been included in the fee rates prescribed at Section 2 of -
this Chapter. Not included in direct costs are overhead expenses such as costs of
space, heating or lighting the facility in which the records are stored.

c. The term "search" includes all time spent looking for material that is
responsive to a request. Search also includes a page-by-page or line-by-line identifica-
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tion (if necessary) of material in the document to determine if it, or portions thereof
are responsive to the request. Components should ensure that searches are done in the
most efficient and least expensive manner so as to minimize costs for both the
Component and the requester. For example, Components should not engage in
line-by-line searches when duplicating an entire document known to contain responsive
information would prove to be the less expensive and quicker method of complying
with the request. Time spent reviewing documents in order to determine whether to
apply one or more of the statutory exemptions is not search time, but review time.
See subparagraph 6-101, e., for the definition of review, and subparagraph 6-201, b.,
for information pertaining to computer searches.

d. The term "duplication" refers to the process of making a copy of a
document in response to an FOIA request. Such copies can take the form of paper
copy, microfiche, audiovisual, or machine readable documentation (e. g., magnetic tape
or disc), among others. Every effort will be made to ensure that the copy provided is
in a form that is reasonably useable, the requester shall be notified that their copy is
the best available and that the agency’s master copy shall be made available for review
upon appointment. For duplication of computer tapes and audiovisual, the actual cost,
including the operator’s time, shall be charged. In practice, if a Component estimates
that assessable duplication charges are likely to exceed $25.00, it shall notify the
requester of the estimate, unless the requester has indicated in advance his or her
willingness to pay fees as high as those anticipated. Such a notice shall offer a
requester the opportunity to confer with Component personnel with the object of
reformulating the request to meet his or her needs at a lower cost.

e. The term "review" refers to the process of examining documents located in
response to an FOIA request to determine whether one or more of the statutory
exemptions permit withholding. It also includes processing the documents for
disclosure, such as excising them for release. Review does not include the time spent
resolving general legal or policy issues regarding the application of exemptions. It
should be noted that charges for commercial requesters may be assessed only for the
initial review. Components may not charge for reviews required at the administrative
appeal level of an exemption already applied. However, records or portions of records
withheld in full under an exemption which is subsequently determined not to apply may
be reviewed again to determine the applicability of other exemptions not previously
considered. The costs for such a subsequent review would be properly assessable.

6-102 Fee Restrictions

a. No fees may be charged by any DoD Component if the costs of routine
collection and processing of the fee are likely to equal or exceed the amount of the fee.
With the exception of requesters seeking documents for a commercial use, Components
shall provide the first two hours of search time, and the first one hundred pages of
duplication without charge. For example, for a request (other than one from a
commercial requester) that involved two hours and ten minutes of search time, and
resulted in one hundred and five pages of documents, a Component would determine
the cost of only ten minutes of search time, and only five pages of reproduction. If
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this processing cost was equal to, or less than the cost to the Component for billing
the requester and processing the fee collected, no charges would result.

b. Requesters receiving the first two hours of search and the first one
hundred pages of duplication without charge are entitled to such only once per request.
Consequently, if a Component, after completing its portion of a request, finds it
necessary to refer the request to a subordinate office, another DoD Component, or
another Federal Agency to action their portion of the request, the referring Compo-
nent shall inform the recipient of the referral of the expended amount of search time
and duplication cost to date.

c. The elements to be considered in determining the "cost of collecting a fee"
are the administrative costs to the Component of receiving and recording a remittance,
and processing the fee for deposit in the Department of Treasury’s special account.
The cost to the Department of Treasury to handle such remittance is negligible and
shall not be considered in Components’ determinations.

d. For the purposes of these restrictions, the word "pages" refers to paper
copies of a standard size, which will normally be "8 1/2 x 11" or "11 x 14". Thus,
requesters would not be entitled to 100 microfiche or 100 computer disks, for
example. A microfiche containing the equivalent of 100 pages or 100 pages of
computer printout; however, might meet the terms of the restriction.

e. Inthe case of computer searches, the first two free hours will be deter-
mined against the salary scale of the individual operating the computer for the purposes
of the search. As an example, when the direct costs of the computer central processing
unit, input-output devices, and memory capacity equal $24.00 (two hours of equivalent
search at the clerical level), amounts of computer costs in excess of that amount are
chargeable as computer search time.

6-103 Fee Waivers

a. Documents shall be furnished without charge, or at a charge reduced below
fees assessed to the categories of requesters in paragraph 6-104 when the Component
determines that waiver or reduction of the fees is in the public interest because
furnishing the information is likely to contribute significantly to public understanding
of the operations or activities of the Department of Defense and is not primarily in the
commercial interest of the requester.

b. When assessable costs for an FOIA request total $15.00 or less, fees shall
be waived automatically for all requesters, regardless of category.

c. Decisions to waive or reduce fees that exceed the automatic waiver
threshold shall be made on a case-by-case basis, consistent with the following factors:

1. Disclosure of the information "is in the public interest because it is

likely to contribute significantly to public understanding of the operations or activities
of the Government."”
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(i) The subject of the request. Components should analyze whether
the subject matter of the request involves issues which will significantly contribute to
the public understanding of the operations or activities of the Department of Defense.
Requests for records in the possession of the Department of Defense which were
originated by non-government organizations and are sought for their intrinsic content,
rather than informative value will likely not contribute to public understanding of the
operations or activities of the Department of Defense. An example of such records
might be press clippings, magazine articles, or records forwarding a particular opinion
or concern from a member of the public regarding a DoD activity. Similarly,
disclosures of records of considerable age may or may not bear directly on the current
activities of the Department of Defense; however, the age of a particular record shall
not be the sole criteria for denying relative significance under this factor. It is possible
to envisage an informative issue concerning the current activities of the Department of
Defense, based upon historical documentation. Requests of this nature must be closely
reviewed consistent with the requester’s stated purpose for desiring the records and
the potential for public understanding of the operations and activities of the Depart-
ment of Defense.

(i) The informative value of the information to be disclosed. This
factor requires a close analysis of the substantive contents of a record, or portion of
the record, to determine whether disclosure is meaningful, and shall inform the public
on the operations or activities of the Department of Defense. While the subject of a
request may contain information which concerns operations or activities of the
Department of Defense, it may not always hold great potential for contributing to a
meaningful understanding of these operations or activities. An example of such would
be a heavily redacted record, the balance of which may contain only random words,
fragmented sentences, or paragraph headings. A determination as to whether a record
in this situation will contribute to the public understanding of the operations or
activities of the Department of Defense must be approached with caution, and carefully
weighed against the arguments offered by the requester. Another example is informa-
tion already known to be in the public domain. Disclosure of duplicative, or nearly
identical information already existing in the public domain may add no meaningful new
information concerning the operations and activities of the Department of Defense.

(iii) The contribution to an understanding of the subject by the
general public likely to result from disclosure. The key element in determining the
applicability of this factor is whether disclosure will inform, or have the potential to
inform the public, rather than simply the individual requester or small segment of
interested persons. The identity of the requester is essential in this situation in order
to determine whether such requester has the capability and intention to disseminate the
information to the public. Mere assertions of plans to author a book, researching a
particular subject, doing doctoral dissertation work, or indigency are insufficient
without demonstrating the capacity to further disclose the information in a manner
which will be informative to the general public. Requesters should be asked to describe
their qualifications, the nature of their research, the purpose of the requested
information, and their intended means of dissemination to the public.
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(iv) The significance of the contribution to public understanding. In
applying this factor, Components must differentiate the relative significance or impact

of the disclosure against the current level of public knowledge, or understanding which
exists before the disclosure. In other words, will disclosure on a current subject of
wide public interest be unique in contributing previously unknown facts, thereby
enhancing public knowledge, or will it basically duplicate what is already known by the
general public. A decision regarding significance requires objective judgment, rather
than subjective determination, and must be applied carefully to determine whether

- disclosure will likely lead to a significant public understanding of the issue. Compo-
nents shall not make value judgments as to whether the information is important
enough to be made public. ‘

2. Disclosure of the information "is not primarily in the commercial
interest of the requester."

(i) The existence and magnitude of a commercial interest. If the
request is determined to be of a commercial interest, Components should address the

magnitude of that interest to determine if the requester’s commercial interest is
primary, as opposed to any secondary personal or non-commercial interest. In addition
to profit-making organizations, individual persons or other organizations may have a
commercial interest in obtaining certain records. Where it is difficult to determine
whether the requester is of a commercial nature, Components may draw inference from
the requester’s identity and circumstances of the request. In such situations, the
provisions of paragraph 6-104, below, apply. Components are reminded that in order
to apply the commercial standards of the FOIA, the requester’s commercial benefit
must clearly override any personal or non-profit interest.

(ii) The primary interest in disclosure. Once a requester’s commercial
interest has been determined, Components should then determine if the disclosure
would be primarily in that interest. This requires a balancing test between the
commercial interest of the request against any public benefit to be derived as a result
of that disclosure. Where the public interest is served above and beyond that of the
requester’s commercial interest, a waiver or reduction of fees would be appropriate.
Conversely, even if a significant public interest exists, and the relative commercial
interest of the requester is determined to be greater than the public interest, then a
waiver or reduction of fees would be inappropriate. As examples, news media
organizations have a commercial interest as business organizations; however, their
inherent role of disseminating news to the general public can ordinarily be presumed to
be of a primary interest. Therefore, any commercial interest becomes secondary to the
primary interest in serving the public. Similarly, scholars writing books or engaged in
other forms of academic research, may recognize a commercial benefit, either directly,
or indirectly (through the institution they represent); however, normally such pursuits
are primarily undertaken for educational purposes, and the application of a fee charge
would be inappropriate. Conversely, data brokers or others who merely compile
government information for marketing can normally be presumed to have an interest
primarily of a commercial nature.
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d. Components are reminded that the above factors and examples are not all
inclusive. Each fee decision must be considered on a case-by-case basis and upon the
merits of the information provided in each request. When the element of doubt as to
whether to charge or waive the fee cannot be clearly resolved, Components should rule
in favor of the requester.

e. In addition, the following additional circumstances describe situations
where waiver or reduction of fees are most likely to be warranted:

1. Arecord is voluntarily created to preclude an otherwise burdensome
effort to provide voluminous amounts of available records, including additional
information not requested.

2. A previous denial of records is reversed in total, or in part, and the
assessable costs are not substantial (e. g. $15.00 - $30.00).

6-104 Fee Asscssm_ent

a. Fees may not be used to discourage requesters, and to this end, FOIA fees
are limited to standard charges for direct document search, review (in the case of
commercial requesters) and duplication.

b. In order to be as responsive as possible to FOIA requests while minimizing
unwarranted costs to the taxpayer, Components shall adhere to the following
procedures:

1. -Analyze each request to determine the category of the requester. If
the Component determination regarding the category of the requester is different than
that claimed by the requester, the Component shall:

(i) Notify the requester that he should provide additional justification
to warrant the category claimed, and that a search for responsive records will not be
initiated until agreement has been attained relative to the category of the requester.
Absent further category justification from the requester, and within a reasonable
period of time (i. e., 30 calendar days), the Component shall render a final category
determination, and notify the requester of such determination, to include normal
administrative appeal rights of the determination.

(ii) Advise the requester that, notwithstanding any appeal, a search
for responsive records will not be initiated until the requester indicates a willingness to
pay assessable costs appropriate for the category determined by the Component.

2. Requesters must submit a fee declaration appropriate for the below
categories.

(i) Commercial. Requesters must indicate a willingness to pay all
search, review and duplication costs.
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(i1) Educational or Noncommercial Scientific Institution or News .
Media. Requesters must indicate a willingness to pay duplication charges in excess of -
100 pages if more 100 pages of records are desired.

(iii) All Others. Requesters must indicate a willingness to pay
assessable search and duplication costs if more than two hours of search effort or 100
pages of records are desired.

3. If the above conditions are not met, then the request need not be
processed and the requester shall be so informed.

4. In the situations described by subparagraphs 6-104, b.1. and 2., above,
Components must be prepared to provide an estimate of assessable fees if desired by
the requester. While it is recognized that search situations will vary among Compo-
nents, and that an estimate is often difficult to obtain prior to an actual search,
requesters who desire estimates are entitled to such before committing to a willingness
to pay. Should Component estimates exceed the actual amount of the estimate or the
amount agreed to by the requester, the amount in excess of the estimate or the
requester’s agreed amount shall not be charged without the requester’s agreement.

5. No DoD Component may require advance payment of any fee; i. e.,
payment before work is commenced or continued on a request, unless the requester has
previously failed to pay fees in a timely fashion, or the agency has determined that the
fee will exceed $250.00. As used in this sense, a timely fashion is 30 calendar days )
from the date of billing (the fees have been assessed in writing) by the Component. -

6. Where a Component estimates or determines that allowable charges
that a requester may be required to pay are likely to exceed $250.00, the Component
shall notify the requester of the likely cost and obtain satisfactory assurance of full
payment where the requester has a history of prompt payments, or require an advance
payment of an amount up to the full estimated charges in the case of requesters with
no history of payment.

7. Where a requester has previously failed to pay a fee charged in a timely
fashion (i. e., within 30 calendar days from the date of the billing), the Component
may require the requester to pay the full amount owed, plus any applicable interest, or
demonstrate that he or she has paid the fee, and to make an advance payment of the
full amount of the estimated fee before the Component begins to process a new or
pending request from the requester. Interest will be at the rate prescribed in 31 U. S.
C. 3717 (reference (af)), and confirmed with respective Finance and Accounting Offices.

8. After all work is completed on a request, and the documents are ready
for release, Components may request payment before forwarding the documents if
there is no payment history on the requester, or if the requester has previously failed
to pay a fee in a timely fashion (i. e., within 30 calendar days from the date of the K
billing). In the case of the latter, the previsions of subparagraph 6-104, b.7., above,
apply. Components may not hold documents ready for release pending payment from
requesters with a history of prompt payment.
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