





















































































































































Item 5(c)

her Reasons Ci n A al Determination

OSD/JS
Dept Army
Dept Navy
Dept Air Force
DCAA
DFAS
DIA

DIS

DISA
DLA
DMA
DNA
NRO
NSA/CSS
OIG, DOD
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* Types of Categories

1.
2.
3.
4.

Transferred Request

Lack of Records

Failure of Requester to Reasonably Describe Record

Other Failures by Requester to Comply with Published Rules and/or
Directives

5. Request Withdrawn by Requester

6. Not an Agency Record

(see page 8 for description of each category)
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Item 6

Appeal Denial Authorities by Participation

D/J
Taylor, Robert W. Civ Principal Deputy Assistant Secretary of 9
Defense (Public Affairs)
Williams, Pete Civ Assistant Secretary of Defense (Public Affairs) 27

DEPARTMENT OF THE ARMY

Grayson, William E. Civ Principal Deputy General Counsel, Office of the 72
Army General Counsel :

Gamboa, Anthony H. Civ Deputy General Counsel (Acquisition), Office of 11
the Army General Counsel

Peck, Darrell L. . Civ Deputy General Counsel (Mi]itary & Civil 65
Affairs), Office of the Army General Counsel

Reres, Matt Civ Deputy General Counsel (Fiscal Law & Policy), 22
Office of the Army General Counsel

Taylor, Thomas W. Civ Deputy General Counsel (Installations and 45
Operations), Office of the Army General '
Counsel

DEPARTMENT OF THE NAVY

Albrecht, D. A. -Capt Assistant Judge Advocate General (Civil Law) 82

Dombrowski, J. E. Capt Acting Assistant Judge Advocate General (Civil 1
Law)

Geer, J. J. Capt Acting Assistant Judge Advocate General (Civil 17
- Law)

50 .



Guy, D. A. .~ Capt  Assistant Judge Advocate General (Civil Law)
McCoy, D. F. Capt Assistant Judge Advocate General (Civil Law)
Wilcox, H. J. Civ Deputy General Counsel (Logistics)

DEPARTMENT OF THE AIR FORCE

Davidson, William A. Civ Deputy Administrative Assistant, Office,
' Secretary of the Air Force
McCormick, Robert J. Civ The Administrative Assistant, Ofﬁce, Secretary
of the Air Force

DEPARTMENT CONTRACT AUDIT AGENCY

None

DEFENSE FINANCE AND ACCOUNTING SERVICE

Springett, John P. Civ Acting Director

DEFENSE INTELLIGENCE AGENCY
Clift, Denis A. Civ Chief of Staff
Prombain, Louis A. Civ Acting Chief of Staff

DEFENSE INVESTIGATIVE SERVICE

Donnelly, John F. Civ Director

'DEFENSE INFORMATION SYSTEMS AGENCY

Short, Alonzo E., Jr. LtGen Director
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78
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DEFENSE LOGISTICS AGENCY

Farrell, L. P., Jr. MajGen Deputy Director 5

Henry, C. R. MajGen Commander, Defense Contract Management 1
Command

McCausland, C. LtGen Director 4

Straw, E. M. VAdm  Director 4

DEFENSE MAPPING AGENCY

Obloy, Edward J. Civ General Counsel 2
DEFENSE NUCLEAR AGENCY
Hagemann, Kenneth L. MajGen Director 2

NATIONAL RECONNAISSANCE OFFICE

None

NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE
Parsons, Donald L. Civ Executive Director 8
Prestel, Robert L. Civ Deputy Director 46

OFFICE OF THE INSPECTOR GENERAL, DOD

Lutsch, Nicholas T. Civ Assistant Inspector General of Administration 21
and Information Management
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Item 7
Court Opinion and Actions Taken

OSD/WJS

Antuco v. DoD, C.A. No. 91-3177, U.S.D.C. DC, December 12, 1991. Plaintiff sought
documents related to technology transfers to Iraq, which were subpoenaed by the House
Subcommittee on International Policy and Trade, Committee on Foreign Affairs, U.S.
House of Representatives. Plaintiff dismissed suit on July 30, 1992.

Antuco v, Department of Commerce, et. al., C.A. No. 91-3179, U.S.D.C. DC, December
12, 1991. Plaintiff sought any record related to any meeting between any representative of

the DoD concerning the Bell 206L-I1I which was modified by Industries Cardoen, Ltda.
Plaintiff dismissed action on July 30, 1992

DEPARTMENT OF THE ARMY

DAY Army, C.A. 92-788-A, E.D. VA, June 8, 1992.
Plamtlﬁ' alegal assmtant submltted a FOIA request to AMCCOM Headquarters for
certain agency records relating to disqualification of 30mm ammunition. AMCCOM
responded that the requested records were exempt from release under Exemption 7 because
the records were compiled for law enforcement purposes. Plaintiff narrowed the request
but it too was denied under the same exemption. Plaintiff appealed, and on April 13, the
Army General Counsel issued the Army's final action granting plaintiff's appeal in part and
denying it in part. Plaintiff contended that the portion of documents that were released
were not responsive to the request. Court denied plaintiff's request on December 2, 1992.

DEPARTMENT OF THE NAVY
Charles H. Byers v. United States Navy, et al., C.A. 90-1605, U.S.D.C. AZ. Plaintiff, a

former arms contractor who was prosecuted as part of the "Iron Eagle" investigation into
the activities of Seal Team 6, seeks an injunction forcing the Naval Criminal Investigative
Service (NCIS) to process his FOIA request immediately. NCIS informed Plaintiff that his
request for the investigation would be processed in turn, but it would be eight months
before he could expect to receive the releasable information. His administrative appeal was
denied and he filed suit, alleging that he needed the investigation to use in his appeal of his
conviction for fraud in connection with arms supply contracts he made with Seal Team 6
personnel. Defended "first in-first out” policy under Open America and moved for summary
judgment. Motion for Summary Judgment granted May 11, 1992, no appeal filed.

C.A. 91 C- 3789 N.D. IL Plamtlff subm1tted FOIA requests to NISCOM (now NCIS) and
FBI activities for documents relating to the Pentagon procurement scandal "Operation Iil
Wind." NCIS referred the request to the FBI, as all documents are under their cognizance.
FBI replied that it had a backlog of requests. Plaintiff seeks release of all requested
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documents and attorney fees. FBI has several "Operation 111 Wind" investigations pending,
so will move to dismiss and, in alternative for "Open America" stay. Draft answer
submitted claiming no subject matter jurisdiction, because Navy does not control the
requested records, and failure to exhaust administrative remedies. Case dismissed
(obtained a court order) on November 13, 1992.

John K. Walsh v. Department of the Navy, C.A. 91-C-7410, N.D. IL. Plaintiff seeks
documents pertaining to the Naval Air Reserve Force Inspector General complaint initiated

by Plaintiff in 1988. Plaintiff filed an Article 138 Complaint when a more junior officer was
selected Executive Officer of VR-60. Plaintiff's FOIA request was denied; on appeal
Plaintiff received releasable portions and withheld opinions and recommendations of the
investigating officer. Motion for Summary Judgment granted on March 20, 1992.

Antuco, Inc. v. Defense Intelligence Agency, CA 92-0957, U.S.D.C. DC. Plaintiff

requested records from DIA pertaining to Carlos Cardoen. During its review, DIA found
four documents originated by the Naval Intelligence Command and forwarded them for
direct response to Plaintiff. On November 18, 1991, the Naval Intelligence Command
responded to the Plaintiff by withholding documents in their entirety as exempt under
FOIA. Plaintiff voluntarily dismissed case on July 31, 1992.

i i , C.A. 8-92-876GEB GGH, E.D. CA. Plaintiff alleges
that he sent a FOIA request in April 1991 to the National Personnel Records Center, St.
Louis, requesting his USMC service record, but was sent an incomplete record as his DD-
214 was missing. Motion to dismiss granted September 25, 1992.

, C.A. 91-6472-DWW, C.D. CA. Plaintiff, Freedom
Newspapers, Inc., DBA as the Orange County Register, alleges wrongful withholding of
NCIS, CID and other documents pertaining to the investigation of the October 90 sexual
assault at the Officer's Club, Marine Corps Air Station, El Toro. Plaintiff challenges the
withholding of law enforcement documents which he claims could have been redacted to
protect against the unwarranted invasion of personal privacy asserted by the Navy.
Defendant's Motion for Summary Judgment granted June 12, 1992.

Kimberlin v. U.S. Navy, C.A. 82-1505C, S.D. IN. Freedom of Information/Privacy Act
action seeking release of Naval Criminal Investigative Service records. The Privacy Act
was treated as a FOIA exemption (b)3) statute and documents withheld under 552a(}2)
and 552(b)(3). Navy's Motion for Summary Judgment was granted in the District Court in
1983. While the case was pending appeal, the Privacy Act was amended to clarify that the
Privacy Act is not a FOIA exemption (bX3) statute. The case was remanded to district
court for reconsideration. Motion to dismiss renewed. Court closed case on October 26,
1992.

¢ DNQi arine L.arriers, in Q1A DHLAte Ary »Nea i 1MAaNg
al., C.A. 91-3280 NHJ, U.S.D.C. DC, December 24, 1991. Lawsuit alleging that the
Military Sealift Command (MSC) failed to comply with statutory time limits, that IMC has
exhausted its administrative remedies, and that MSC's delay constitutes a denial of IMC's
request. On January 17, 1992, Government filed an answer raising exhaustion of
administrative remedies and lack of standing affirmative defenses. Subsequently, MSC

.
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released all of the requested documents to IMC. On July 10, 1992, the parties filed a
Stipulation of Dismissal of the action with prejudice.

2, A : I rtp / SQ, C.A. 91-6771,
uU.S. D C. E D PA, October 30 1991 Pro se lawsmt ﬁled allegmg NAVRESSO (now
NEXCOM) withheld information. Complaint does not identify the documents requested.
On December 18, 1991, the Government filed a Motion to Dismiss or in the alternative for
Summary Judgment. Plaintiff submitted memorandum in opposition on February 3, 1992.
Government filed reply brief on February 28, 1992. Plaintiff requested time to respond on
March 5, 1992. Case dismissed on May 1, 1992 for lack of subject matter jurisdiction.
Similarly, the Navy General Counsel's Office subsequently dismissed Plaintiff's appeal as
moot on September 16, 1991. On October 30, 1991, Plaintiff initiated this suit in the
Federal District Court, seeking the production of unedited versions of the documents. On
June 24, 1992, Mr. Grace filed an appeal with the Court of Appeals for the Third Circuit
which was docketed as Grace v. LaValle, U.S. Court. of Appeals for the Third Circuit, No.
92-1531. By Judgment Order of November 30, 1992, the Third Circuit affirmed the District
Court decision dismissing the complaint for lack of subject matter jurisdiction (failure to
exhaust administrative remedies) and taxed costs of $105.00 against Mr. Grace.

Paul R, Duckworth v. Department of the Navy, C.A. 91-15921, Ninth Circuit Court of
Appeals, June 10, 1991. Appealing U.S. District Court order of May 22, 1991 granting a

Motion for Summary Judgment. HISTORY: CV-90-0069-AWT\(bx), CV-90-0070-SWV(kx),
and a third case were originally in U.S. District Court, Central District of California (Los
Angeles), but were transferred to U.S. District Court, Eastern District of California
(Fresno). The first case, filed on January 5, 1990, asked for information supporting the
conclusion of the Secretary of Defense in a letter to a congressman that whistleblowing
allegations by the Plaintiff were without merit; information pertaining to allegations by the
Plaintiff regarding fraud at the Naval Weapons Center (NWC) [Mr. Duckworth in a
December 7, 1989 letter to NWC attached to the complaint alleged that someone had
removed the right glove of an old worn pair of work gloves placed on his garage work bench;
had drained all the propane from his outdoor barbecue; and had conducted electronic
surveillance and/or wire taps on his residence. He requested information regarding these
acts; and information relating to sewage contamination at NWC. The Government filed,
regarding the 0069 suit, a Motion to Dismiss for failure to properly serve and a motion to
transfer to the Eastern District of California (Fresno) on March 12, 1990. At a hearing on
March 16, 1990, the court transferred the suit to the Eastern District. Duckworth filed a
second suit asking for a document regarding "government control of the news media"; a
document "that describes the target date for the transfer of the United States form [sic] a
Democratic Institution to a Federal Dictatorship; and documents regarding the A6-F, F-
14D, AGM-88A, and CB USS Abraham Lincoln. On April 18, 1991, the United States
District Court for the Eastern District of California granted defendant's Motion for
Summary Judgment. On June 10, 1991, Mr. Duckworth filed a Notice of Appeal to the 9th
Circuit Court of Appeals. On September 10, 1992, the United States Court of Appeals for
the Ninth Circuit affirmed the District Court decision on the basis that Duckworth failed to
file a declaration or affidavit in response to the government's Motion for Summary
Judgment and made conclusory allegations rather than offering evidence "so substantial
that a fair-minded jury could return a verdict for him."
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2 merick Department g e Navy, CA No. 90-0283, U.S.D.C. DC,
Feb 9, 1990. NAVAIR case filed involving information regarding dual sourcing of the
F404 Engine Program. On August 28, 1992, U.S. District Judge Johnson granted the
Navy's Motion for Summary Judgment finding that 31 documents relating to the dual
source procurement were properly withheld under the deliberative process privilege of
exemption (bX5) and that two notebooks prepared by the contracting officer were not
"agency records” but were personal documents created for the individual's own personal
reasons and maintained for her own convenience.

DEPARTMENT OF THE AIR FORCE

(BZS 1", C.A. 90-1582-SS, U.S.D.C. DC.
Plaintiff requested under FOIA documents relating to the solicitation and award of the
Standard Multiuser Small Computer Requirements Contract (SMSCRC) to AT&T by the
Air Force Computer Acquisition Center (AFCAC), Hanscom AFB MA. Responsive records
were released pursuant to both the initial request and the appeal and several
supplemental releases were made in the course of the litigation. Parts of the requested
records were withheld under exemption (b) (4) as proprietary data, and under (b) (5) as
deliberative material. On December 20, 1991, the court issued a split decision on summary
judgment motion, and ordered the Air Force to release the unit prices in the contract
modifications, evaluation standards in an attachment to the Proposal Evaluation Guide,
and "Components Supplied by Vendor" an attachment to the Source Selection Evaluation
Board (SSEB) report. The court affirmed the Air Force's withholding of the Source
Selection Advisory Council report, and two other attachments to the SSEB report,
containing the results of a live test demonstration of the offerors' products and summaries
of negotiation between the Air Force and the six offerors. The Air Force did not appeal and
complied with the order to produce records.

wnste and § X SAF ("BZS I, C.A. 91-1313-SS, U.S.D.C. DC.
This is a companion case to No. 90-1582. Plaintiff requested additional documents relating
to the SMSCRC: contract modifications and related correspondence, Air Force orders under
the contract and related correspondence, and documents reflecting the purchase and/or use
of software applications not identified in the original RFP on AT&T's bid and related
correspondence. Documents were released pursuant to the initial request and appeal, but
parts were withheld under exemptions (b) (4) and (5). AT&T intervened to prevent the Air
Force from releasing the contract Delivery Orders (DD Forms 1159). On April 30, 1992, the
Air Force entered into a settlement agreement with AT&T agreeing not to release the
Delivery Orders to plaintiff in this case (plaintiff had agreed to accept other documents in
lieu of the Delivery Orders), and to give AT&T the chance to explain its rationale for
withholding Delivery Orders in response to other FOIA requests. The same day, all parties
signed a separate settlement agreement, in which the Air Force agreed to release the
contract modification (including unit prices) except for one attachment to some of the
modifications, all Production and Delivery Reports reflecting Air Force orders under the
contract, and correspondence relating to the software applications sought in the FOIA
request. The parties stipulated to a dismissal with prejudice, which the court approved on
May 6, 1992.

(S
.
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C A. CV-92—2069-AWT (TX) U. S D C.C. D CA. Plamt]ﬁ' made a FOI.A request for HQ
USAF/JAJM's Article 69(b) review of his Special Court-Martial conviction. His request and
subsequent administrative appeal were denied pursuant to FOIA exemption (b) (5).
Plaintiff filed his lawsuit on April 13, 1992. The Air Force elected to make a discretionary
release of the document at issue and file a motion to dismiss for mootness. The court
granted that motion on May 27, 1992.

] i et al,, C.A. 92-368-A, U.S.D.C. E.D.
VA. Plamtlﬂ' a MaJor in the D1str1ct of Columb1a A1r Natlonal Guard (DCANG) requested
all records pertaining to her maintained by either the DCANG or the National Guard
Bureau (NGB). The NGB partially denied her request, and she filed an administrative
appeal. The Air Force partially granted the appeal by releasing a report of investigation
save for third party personal privacy material. It withheld pursuant to FOIA exemption (b)
(5) a legal review of the previously released report of investigation, and plaintiff initiated
litigation to compel its disclosure. The court sustained the Air Force's decision and granted
its motion for summary judgment on July 31, 1992.

Yakubik, Andrew j. v. USAF, C.A. CV-S-90-788-HDM-LRL, U.S.D.C. S.D. NV. Plaintiff
believed that the Air Force maintained his psychological profile. He requested pursuant to
the FOIA a copy of the profile and the name of the Air Force official who ordered that it be
prepared. The Air Force advised plaintiff that it had no records responsive to this request
and he filed his lawsuit on November 7, 1990. The court granted the Air Force summary
Jjudgment and dismissed the litigation on June 26, 1991. Plaintiff's appeal was dismissed
on January 10, 1992.

DEFENSE INVESTIGATIVE SERVICE

illiam k i [ i e Service, C.A. 92-1745, GAG,
U S D C DC Plamtlﬁ' ﬁled su1t for defendant ] refusal to release Master Civilian Facility
List (MCFL). Information withheld pursuant to 5 USC 552 (b)(2), (4), and (5). Plaintiff
voluntarily dismissed suit November 5, 1992, when DIS provided mailing list of cleared
contractor facilities.

The Nation Magazine, et al. v. Department of State, et al., C.A. 92-2303, JHG,
U.S.D.C. DC. Plaintiff filed suit for defendant's refusal to release investigative file of H.

Ross Perot. Information withheld pursuant to 5 USC 552 (b)6) and (bX7)c). Lawsuit
pending. Plaintiff also filed motion for temporary restraining order for expedited processing
of FOIA request; motion denied October 23, 1992. FOIA request denied August 6, 1992;
appeal denied November 20, 1992.

DEFENSE LOGISTICS AGENCY

Plum Run Corp. v, DIA, C.A. C-2-89-769, U.S.D.C. S.D. OH. FOIA requester sought the
release of the name of a company recommended by the Small Business Administration to
be awarded a section 8(a) set-aside contract. The agency subsequently released this
information to requester. Case was dismissed May 1991.
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RMS Industries v. DoD, C.A. C-92-1545, U.S.D.C. N.D. CA. FOIA requester sought the
release of documents related to bid solicitation number DLAHOO-91-R-0366A. The agency
had withheld the documents pursuant to FOIA exemptions (bX4) and (bX5). In a
November 1992 decision the court ordered the government to release certain information

regarding price, terms and conditions contained in contract bids which had been withheld
under (b}4).

NATIONAL SECURITY AGENCY/CENTRAL SECURITY SERVICE

Jean Francois Lisee v, CIA, et. al,, C.A. 89-1266, U.S.D.C. DC, May 9, 1989.
Plaintiffjournalist filed suit against the government for information on the Quebec
separatist movement. Motion for summary judgment filed October 17, 1989. NSA
submitted an unclassified declaration in December 1990 as a supplement to an earlier
submission in July 1989. The case was dismissed with prejudice on June 19, 1992.

: 1 ati rity Age , C.A. 92C-0318-S, W.D. WI, April
23 1992 Actlon was brought for release of NSA's aﬁ'idawt filed in a 1980 case between
Citizens Against UFO Secrecy and NSA. The judge granted NSA's Motion for Summary
Judgment on September 10, 1992. Plaintiff was pro se and the judge ruled after an
unclassified declaration was submitted, without the necessity of filing a classified

declaration for in camera ex parte review.
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Item 8

FOIA Implementation Rules or Rgg;glationg

OSD/JS

Dept Army

Dept Navy

Dept Air

Force

DIA

DIS

DISA

"DoD Freedom of Information Act (FOIA)
Program”

"Release of Information and Records from
Army Files"

"Availability of Department of Navy
Records and Publication of Department of
the Navy Documents Affecting the Public”

"Air Force Freedom of Information Act
Program”

"Defense Contract Audit Agency (DCAA)
Freedom of Information Act Program”

"Defense Intelligence Agency (DIA)
Freedom of Information Act”

"Defense Investigative Service Freedom of
Information Practices”

"Defense Information Systems
Agency/Office of the Manager, National
Communications System (DISA/OMNCS)
Freedom of Information Act Program”
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32 CFR 286

32 CFR 518

32 CFR 701

32 CFR 806, as amd by FR
Vol 57, No. 176, 10 Sep 92

32 CFR 290, as amd by FR
Vol 57, No. 81, 27 Apr 92;
and FR Vol 57, No. 134, 13
Jul 92

32 CFR 292, as amd by FR
Vol 57, No. 167, 27 Aug 92

32 CFR 298b, as amd by FR,
Vol 53, No. 185, 23 Sep 88
(pending revision)

32 CFR 287, as amd by FR
Vol 57, No. 248, 24 Dec 92




DLA

DMA

DNA

NSA/CSS

OIG, DOD

"Defense Logistics Agency (DLA) Freedom
of Information Act Program"

"Defense Mapping Agency (DMA)
Freedom of Information Act (FOIA)
Program"

"Defense Nuclear Agency (DNA) Freedom
of Information Act Program”

Public Access to Records of the National
Reconnaissance Office

"Public Access to Records"

"Office of the Inspector General Freedom
of Information Act Program"

60

32 CFR 1285

32 CFR 286i and 293

32 CFR 91 (pending revision)

To be published

32 CFR 299

32 CFR 295



Item 9

Fee Schedule and Fees Collected

The fee schedule on pages 62 through 75, reprinted from Chapter VI, DoD Regulation
5400.7-R, October 1990, with Change 1, May 10, 1991, establishes standard costs
collectable by Department of Defense Agencies.

- $1,546,497.72 was collected from the public for making records available during the year
1992 (see item 10(b), page 77 for agency totals).
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CHAPTER VI
FEE SCHEDULE
Section 1
GENERAL PROVISIONS
6-100 Authorities

The Freedom of Information Act (5 U.S.C. 552), as amended; by the Freedom of
Information Reform Act of 1986; the Paperwork Reduction Act (44 U.S.C. 35); the Privacy
Act of 1974 (5 U.S.C. 552a); the Budget and Accounting Act of 1921 (31 U.S.C. 1 et. seq.);
the Budget and Accounting Procedures Act (31 U.S.C. 67 et. seq.); the Defense
Authorization Act for FY 87, Section 954, (P.L. 99-661), as amended by the Defense
Technical Corrections Act of 1987 (P.L. 100-26).

6-101 Application

a. The fees described in this Chapter apply to FOIA requests, and conform to the
Office of Management and Budget Uniform Freedom of Information Act Fee Schedule and
Guidelines. They reflect direct costs for search, review (in the case of commercial
requesters); and duplication of documents, collection of which is permitted by the FOIA.
They are neither intended to imply that fees must be charged in connection with providing
information to the public in the routine course of business, nor are they meant as a
substitute for any other schedule of fees, such as DoD Instruction 7230.7 (reference (1)),
which does not supersede the collection of fees under the FOIA. Nothing in this Chapter
shall supersede fees chargeable under a statute specifically providing for setting the level of
fees for particular types of records. A "statute specifically providing for setting the level of
fees for particular types of records” (5 U.S.C. 552 (aX4)a)vi) means any statute that
enables a Government Agency such as the Government Printing Office (GPO) or the
National Technical Information Service (NTIS), to set and collect fees. Components should
ensure that when documents that would be responsive to a request are maintained for
distribution by agencies operating statutory-based fee schedule programs such as the GPO
or NTIS, they inform requesters of the steps necessary to obtain records from those sources.

b. The term "direct costs” means those expenditures a Component actually makes in
searching for, reviewing (in the case of commercial requesters), and duplicating documents
to respond to an FOIA request. Direct costs include, for example, the salary of the
employee performing the work (the basic rate of pay for the employee plus 16 percent of
that rate to cover benefits), and the costs of operating duplicating machinery. These factors
have been included in the fee rates prescribed at Section 2 of this Chapter. Not included in
direct costs are overhead expenses such as costs of space, heating or lighting the facility in
which the records are stored.

c. The term "search" includes all time spent looking for material that is responsive
to a request. Search also includes a page-by-page or line-by-line identification (if necessary)
of material in the document to determine if it, or portions thereof are responsive to the
request. Components should ensure that searches are done in the most efficient and least
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expensive manner so as to minimize costs for both the Component and the requester. For
example, Components should not engage in line-by-line searches when duplicating an
entire document known to contain responsive information would prove to be the less
expensive and quicker method of complying with the request. Time spent reviewing
documents in order to determine whether to apply one or more of the statutory exemptions
is not search time, but review time. See subparagraph 6-101, e., for the definition of
review, and subparagraph 6-201, b., for information pertaining to computer searches.

d. The term "duplication” refers to the process of making a copy of a document in
response to an FOIA request. Such copies can take the form of paper copy, microfiche,
audiovisual, or machine readable documentation (e. g., magnetic tape or disc), among
others. Every effort will be made to ensure that the copy provided is in a form that is
reasonably usable, the requester shall be notified that their copy is the best available and
that the agency's master copy shall be made available for review upon appointment. For
duplication of computer tapes and audiovisual, the actual cost, including the operator's
time, shall be charged. In practice, if a Component estimates that assessable duplication
charges are likely to exceed $25.00, it shall notify the requester of the estimate, unless the
requester has indicated in advance his or her willingness to pay fees as high as those
anticipated. Such a notice shall offer a requester the opportunity to confer with Component
personnel with the object of reformulating the request to meet his or her needs at a lower
cost.

e. The term "review" refers to the process of examining documents located in
response to an FOIA request to determine whether one or more of the statutory exemptions
permit withholding. It also includes processing the documents for disclosure, such as
excising them for release. Review does not include the time spent resolving general legal or
policy issues regarding the application of exemptions. It should be noted that charges for
commercial requesters may be assessed only for the initial review. Components may not
charge for reviews required at the administrative appeal level of an exemption already
applied. However, records or portions of records withheld in full under an exemption which
is subsequently determined not to apply may be reviewed again to determine the
applicability of other exemptions not previously considered. The costs for such a
subsequént review would be properly assessable.

6-102 Fee Restrictions

a. No fees may be charged by any DoD Component if the costs of routine collection
and processing of the fee are likely to equal or exceed the amount of the fee. With the
exception of requesters seeking documents for a commercial use, Components shall provide
the first two hours of search time, and the first one hundred pages of duplication without
charge. For example, for a request (other than one from a commercial requester) that
involved two hours and ten minutes of search time, and resulted in one hundred and five
pages of documents, a Component would determine the cost of only ten minutes of search
time, and only five pages of reproduction. If this processing cost was equal to, or less than
the cost to the Component for billing the requester and processing the fee collected, no
charges would result.

b. Requesters receiving the first two hours of search and the first one hundred
pages of duplication without charge are entitled to such only once per request.
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Consequently, if a Component, after completing its portion of a request, finds it necessary
to refer the request to a subordinate office, another DoD Component, or another Federal
Agency to action their portion of the request, the referring Component shall inform the
recipient of the referral of the expended amount of search time and duplication cost to date.

c. The elements to be considered in determining the "cost of collecting a fee" are the
administrative costs to the Component of receiving and recording a remittance, and
processing the fee for deposit in the Department of Treasury's special account. The cost to
the Department of Treasury to handle such remittance is negligible and shall not be
considered in Components' determinations.

d. For the purposes of these restrictions, the word "pages" refers to paper copies of a
standard size, which will normally be "8 1/2 x 11" or "11 x 14". Thus, requesters would not
be entitled to 100 microfiche or 100 computer disks, for example. A microfiche containing
the equivalent of 100 pages or 100 pages of computer printout; however, might meet the
terms of the restriction.

e. In the case of computer searches, the first two free hours will be determined
against the salary scale of the individual operating the computer for the purposes of the
search. As an example, when the direct costs of the computer central processing unit,
input-output devices, and memory capacity equal $24.00 (two hours of equivalent search at
the clerical level), amounts of computer costs in excess of that amount are chargeable as
computer search time.

6-103 Fee Waivers

a. Documents shall be furnished without charge, or at a charge reduced below fees
assessed to the categories of requesters in paragraph 6-104 when the Component
determines that waiver or reduction of the fees is in the public interest because furnishing
the information is likely to contribute significantly to public understanding of the
operations or activities of the Department of Defense and is not primarily in the commercial
interest of the requester.

b. When assessable costs for an FOIA request total $15.00 or less, fees shall be
waived automatically for all requesters, regardless of category.

c¢. Decisions to waive or reduce fees that exceed the automatic waiver threshold
shall be made on a case-by-case basis, consistent with the following factors:

1. Disclosure of the information "is in the public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the
Government." '

(1) The subject of the request. Components should analyze whether the

subject matter of the request involves issues which will significantly contribute to the
public understanding of the operations or activities of the Department of Defense.
Requests for records in the possession of the Department of Defense which were originated
by non-government organizations and are sought for their intrinsic content, rather than
informative value will likely not contribute to public understanding of the operations or
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